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APPENDIX B
Adoption by Reference

INTRODUCTION

A standard drafting technique is to adopt provi
sionsfrom another statute or material from an ex
ternal source Adopting material by reference has
the advantage of eliminating verbiage. Sg&2

C.J.S.Statutess. 71. It also promotes uniformity
in the statutes, especiallyhen proceedings and
penaltyprovisions are adopted. Finaltlemateri

ordinancesand private codes. In these cates
legislatureincorporates material it did not write. If
thelegislature enacts the statygending the writ
ing of the incorporated material, or if the incorpo
rated statute provides foradoption of future
changedo the incorporated material, the legisla
ture may be unconstitutionallgelegating its law—

al adopted may have been interpreted by a court anchaking power See 16 C.J.S. Const. L&\88,16

definedby continued use.

On the other hand, adoption by reference has sev(

eral drawbacks. If the adopted material is sub
sequentlychanged, it is unclear whether the statute
incorporatingthe material is similarly changed.
Forexample, s. 36.54 (2) (a) tlefines a “corpora
tion” to mean a nonstock corporatiomganized un
derch. 181, stats.How does future amendment,
creation,or repeal of a part of ch. 181, statsfeetf
s.36.54 (2) (a) 1.? Does “nonprofit—sharing cerpo
ration” mean a corporatioorganizedunder the old
law or under the new law?

Am Jur 2nd 343, 50 OAG 107 (196865 OAG 331
1977),and 68 OAG 9 (1979)For cases holding
the opposite, seBeople exel. Pratt v Goldfogle
151 NE 452 (NY 1926) andCommonwealth.v
Goldfogle 119 A. 551 (FA 1923). (Also note that
New York has passed a constitutioaahendment
specifically authorizing such an incorporation.)
Read‘Is Referential Legislation dfthwhile?”25
Minn. L.R. 261 (1941), extracts reprinted $u-
therlandStat Cons{6th Ed), s. 32A:15.

To clarify judicial construction of incorporated
provisions,this appendix dealseparately with the

A second problem concerns adopting externaladoptionof a statuteby reference and with the

materialby reference, such as federal statutes
regulationsyules orlaws of other states, municipal

adoptionof material from an external source by-ref
erence.

ADOPTING A STATE STATUTE BY REFERENCE

If one Wsconsinstatute refers to anotherisy/
consinstatute, the problem of impropaelegation

statute the adopting statute is treated as if the words
of the adopted statute were written into fuept

doesnot arise because the legislature creates boting statute but, under the basic rule, no changes to

laws and thereforeloes not delegate its law—mak
ing power to another entitylhe problem presented
is the correct construction of the adopting statute.

A. THE Basic RULE.

When one statute adopts anotheither by nu
mericalreference or by descriptiarf the adopted

the adopted statutefat the meaning of the adept
ing statute.Even if the adopted statute is repealed,
thereference in the adopting statuggains its vital

ity. Anno., 168 A.L.R. 627, 628. This strict inter
pretationof the adopting statute, which incorpo
ratesno subsequerthanges to the adopted statute,
has been embracedaili situations in Great Britain
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andis commonly called the English Rule. Ré&ad methodof signifying legislative intent. 11979,
therlandStat Cons({6th Ed), \@l. IA, p. 964. theWisconsin legislaturereated s. 990.001 (5) (b),
stats.,as a rule of statutory construction covering
adoptionof statutes. Section 990.001 (5) &nts.,
providesthatany reference to a decimal-numbered
statuteis to the current text of the adoptatdtute,

Wisconsinadopted the English Rule 8ika v The

Chicagoand North—western Railway CompaL

Wis. 370, 371 (1867), overruled on other grounds

by Curry v Chicago &Northwestern Railway Co. . .

43 Wis. 665, 681 (1878), where the court held: “A |nclu_d|ng all amendments to the adqpted statute.
) - ection990.001 (5) (b), stats., states:

statute which refers to and adopts the provisions ofs _

anotherstatute, isot repealed by the subsequent ~ 990.001(5) (b) When a decimal-numbered

repealof the statute adoptedSeeSutherland Stat statuteof this state contains a reference to
Const(6th Ed), s. 23.33. IiState vLamping 36 anotherdecimal-numbered statute of tsisite,
Wis. 2d 328 (1967), the courstated its position thereference iso the current text of the statute
in a case involving a defendamho had deposited referencedand includes any change that has
fill in a lake without obtaining a permit. In deter ~ Peeninserted into and any interpretation or
mining whether it had jurisdiction to decidbe constructiorthat has been adopted with respect
case,the court referred to s. 30.03 (4) (a), stats., 0 the referenced statute since the reference was
which adopted s.11.07 (7), stats., by reference, first incorporated into thetatute, whether or
andstated: “The déct of suctspecific reference is notthe referenced statute is a genespécific,
the same as if the incorporated section waBostt substantiveor procedural statutélVhen a deei
verbatimand at length therein.Id. at 336. mal-numberedtatute refers to another deci
mal-numberedtatute in a specific prior edi
B. PROBLEMS ASSOCIATED WITH THE BASIC tion of the Wsconsin statutes, the reference
RULE. doesnot include subsequent changes to the stat
ute referenced.

Thebasic rule that the adopted statute is frozen in
the adopting statute so that latehanges to the Hence,it is not necessary to include in a draft an
adoptedstatute have nofeict on the adopting stat ~ explicit statement construing a statutory reference,
ute reduces the &€iency of the legislature Fre unlesgthe requestés intent is tdreeze the adopted
quently,a requester intends that the adopting stat statuteand incorporate no later changes. If isat
ute be continually updated by incorporating all theintent, specify the edition of thei¥¢onsinstat
future amendments to the adopted statute. This igitesfrom which the adopted statute is drawn, using,
especiallytrue if the adopted statute deals omlth ~ for example, “s. 295.13, 1995 stats.”
proceduralmatters; the basic rule woulinder  Beforethe creation of s. 990.001 (5) (b), stats., the
uniformity in procedure unless all adopting statutes wisconsincourt haphazardly construed adoptions
wereamended every time an adopted statvde by reference. The court looked to the type of refer
changed.For this reason, courtgve moved from  encein the adopting statut® aid in its construc

the English Rule to an “American Rule.” Note: tijon. The court treated a specific referenceo
1950Wis. L.R. 726. The American Rule presumes adopted statute, by statute number or by- de
thatan adopting statute is treated separdt®lyn  scription,as a verbatintranscription undécted by
theadopted statute, unless the legislative intent re later changes to the adopted statute. Orother
buts the presumption. If the legislature so intends hand,the court inferred from a general reference to
the court will construe the adopting statute to iRcor the body of law dealing with the subject of the
porateall later changes of the adopted statute.  adoptedstatute that the legislature intended to in
corporateall later changes tthe adopted statute
into the adoptingstatute, including repeal of the
A law that explicitly states the proper construction adoptedstatute. @orge Wiliams College vWII-

of statutory references is the most persuasive liamsBay 242 Ws. 311, 316 (1943)Union Ceme

C. DETERMINING LEGISLATIVE INTENT.
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teryv. Milwaukee 13 Wis. 2d 64, 68—-9 (196 14lli-
sonV. Ticor Title Insurance Cq.979 F2d 1187,
1201-03(7th Cir 1992); Anno., 168 A.L.R. 627,
628.

The Wisconsin court did not adhere strictlyttee
dichotomy between general and specifiefer
ences.The court was willing to hedge its bets, seek
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990.001 (5) (b), stats., ends the confusion sur
roundingthis aspecof statutory construction if the
adoptedlaw is a decimal-numbered/isconsin

statute. SeeState vChristensen110 Wis. 2d 538,

544-47 (1983) in which the court applied s.
990.001(5) (b), stats., rejecting the old rule of
Union Cemeteryn a case involving a reference to

ing to transform specific references to an adopteda statute that had been repealed. If the reference is
statuteinto general references and vice versa to ac to a described federal act, howgvdnion Ceme

complish its purpose of determinitegislativein-
tent. SeeGilson Bios. Co. v\Worden—Allen Co.
220 Wis. 347, 352 (1936). Thexistence of s.

tery may still apply SeeDaneCounty Hospital &
Home vLIRC 125 Ws. 2d 308, 323-24 (CApp.
1985).

INCORPORATING MATERIAL FROM EXTERNAL SOURCES

A. THE PRrROBLEM: IMPROPER DELEGATION OF
L aw-MAKING POWER.

Statutesnot only refer to other statutes, but also

If a court cannolimit a statute adopting external
material to incorporate only thmaterialexisting
when the statute is adoptatie court will deter
mine whether the legislature delegating a law—

incorporatematerial from external sources such as makingpower or a fact-finding poweirn State v

federalstatutes or regulations. If the court finds
that the legislaturencorporated external material

into a statute without incorporating later changes,
acourt hasio grounds to strike down the law as an lawful sale of drugs.

improperdelegation of law—makingower The
legislaturetheoretically has examined all relevant

Wakeen263 Ws. 401 (1953) the legislature dele
gatedto the federal government the power to define
“drug.” The defendant was prosecuted for the un
Section 151.06 (1), 1951
stats.,defined “drug” to mean articles recognized
in the oficial United States Pharmacopoeiafj-of

externalmaterial and passed judgment on its value.cial Homeopathic Pharmacopoeia of the United

ReadSutherland Stat Cong6th Ed), \0l. IA, pp.
969-970.But if a court interprets a statute that in
corporategexternal material as incorporating later
changesn the material, @ew question arises: has
the legislature unconstitutionally delegated its leg
islative power to make lawsy allowing the exter
nal source to dictate additions to the statutes?

Article 1V, section 1, of the constitution provides:
“The legislative power shalbe vested in a senate
and assembly If the adopting statute seeks to
incorporateexternal material yet to be created or
externalmaterial including any later changes, the
statutemay be defective amn improper delegation.

B. VaALD DELEGATION OF NONLEGISLATIVE

PowER.

1. Delegationof fact—finding authority.

Statesopr official National Formulary*or any sup
plementto any of them.”

The defendant challenged th&s an unconstitu
tional delegation of law—making poweil he court
foundthat the delegation was valid, despite the fact
that criminal penalties attachebtgecause the law
dependeanly upon aetermination of facts. The
courtexplained that legislation must adapt toost

of complex conditions with which the legislature
cannotdeal directly The court cited, in illustration,
the fact that the licensing of members of prefes
sions depends on graduation from approved
schools,an external condition subject to change
without direct legislative oversightd. at 408—-09.

For a contemporary illustration of the holding
Wakeennote the incorporationf federal regula
tionsthroughout ch. 961, stats., the Uniform €on
trolled Substances Act. This chapter lists drugs in



- 293 - Wisconsin Bill Drafting Manual 2Qit-2012 APP-B

five scheduleswith varying restrictions on use; statestandards not be morestrictive than federal
eachschedule states that the listifog any specific ~ standards.In 1974, the environmental protection
drug must be disregarded if excepted under federahgency(ERPA) had published only interinguide

regulations.Sees. 961.14 (2) (intro.), stats., asll linesfor BPTS, on which DNR based itsiles. In
asother subsections in Schedules 1 168¥961.14  1977,the ERA published less restrictive final regu
t0 961.22, stats. lations. The paper companies soughave their

permitschanged to comply with the federal regula
tions. The circuit court agreed with the paper-com
panies,and DNR challenged this interpretatioh
s.147.0211977 stats., as causing an improper del
egationin violation of article IV section 1, of the
constitution.

The incorporation of federal regulations and all
future changes to the regulations is basedvem
premises.First, statutes are written in recognition
of the Supremacy Clause, in article VI of the U.S.
Constitution,which applies to the findings of Con
gressexpressed in 21 USC 801 (3)(®) that the
federal Uniform Controlled Substances Act con The court, citingNVakeenheldthat the legislature
trols both interstatand intrastate commerce. Sec May delegate nonlegislative powers and that the
ond, the state legislaturedelegation of thpower  €gislaturehad delegated to the &R fact-finding

to define “drug” to federal agencies is a delegationdeétermination.The ER, which was only talecide

of fact-finding powers, whickVakeerspecifically ~ On current BP$, did not usurp law-making pew
validates. ers. The court also held that the legislature could

deviatefrom the federal standards by reviewing
In Williams v Hoffmann 66 Ws. 2d 145, 155-56  DNR rules incorporating thosstandards, or by
(1974),the supremeourt determined that the leg  changings. 147.021, 1977 stat$d. at 51-2.
islaturehad validly incorporated the laws of other
statesand countries when it enacted the Uniform
AnatomicalGift Act, s. 155.06, 1973 stats. Section A court may also refuse to overturn a statute in
155.06(7) (c), stats., provided: corporatinglater changes of the adopted external
. materialon theground that the statugebperation
i accord with (e e of thection orwith 5 SmPl contingent upofeter extenal events,
the anatomical gift laws of another state (or " : L
foreign country)gisnot liable for damages(oina 970—971.InN|ag§1ra of M. Paper Corp.the court
anycivil action or subject to prosecution in any foundthe opera_ltlon of s. 147.021_ to be contingent
criminal proceeding for his [sic] act. uponthe ERX's issuance afegula_\tlons.ld. at 51.
SeeState ex el. Broughton v Zimmerman 261
The court inWilliams upheld this provision on the Wis. 398, 413-15 (1952).
grounds that the legislature had delegated no law-\iore recently the court of appealsas upheld a
makingauthority but rather recognizéloe laws of  statuteincorporating a federal law thiahd been re
other jurisdictions as they apply to those- ju pealedand recreated sindés incorporation into
risdictions. Id. at 155-56. The Uniform Anatomi  state law In Dane County Hospital & Home v
cal Gift Act is now s. 157.07, stats. LIRC, 125 Wis. 2d 308, 323-24Ct. App. 1985),
The court relied upOI’Wakeerin Niagara of \is. the court deCideq that the appllcabl'mj’s 102.61, .
PaperCorp. v DNR 84 Ws. 2d 32 (1978). Ii- stats., depends_ in part on t_h_e happening of_a eontin
agaraof Ws. Paper Corp.two paper companies gency: an appllcans_ellglblllty for and receipt of
challengedthe conditions of their pollutant dis certainfederal benefits. The court stated that there

chargepermits,issued in 1974 and scheduled te ex had_been no unlawful d_elc_egation of_IegisIative au
pire in 1978. DNR had promulgated rules prescrib thority but did not explain its reasoning thoroughly

ing the best practical control technology (Bipio The supreme court, iiKrueger v Departmentof
beused. Section 147.021, 1977 stats., required thaRevenugl24 Ws. 2d 453 (1985), found th#te

2. Contingent legislation.
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legislature,in defining “Wisconsin adjusted gross EmploymentRelations to file arofficial copy of
income”to mean the same adjusted gross income the agreement with the secretary of state. The bill
underthe federal Internal Revenue Code, intendedcontained no reference the open records excep
to apply future interpretatiorend modifications of  tion. The court said that “[i]f a right is given to the
the federal definition to the definition in public by statutesuch as the right to seek disclo
state law.* sure of public recordghe legislature may gener

. . ally take that right away through legislative action
In neither Dane County Hospital & Homeor i, .ompjiance withconstitutional mandates,” but
Kruegerwas the issue of improper delegation thor pe|qthat the provision itthe collective bayaining
oughly briefed or addressed, and the opinions do,qeement was not enacted by bill or published, as
not fully define unconst_ltutlongtjelegatlon. _ It required by article IVsectionl7 (2), of the consti
appearshowevey that \Wsconsincourts are in  yiion.1d. at461. The court rejected thegament
creasinglywilling to upholdstatutes adopting fed thatthe open records exception was valitigor-

erallaw, at least. poratedinto law bythe reference in the bill to the
C. CONSTITUTIONAL REQUIREMENT THaT Laws  Collective bagaining agreement, while recogniz
Be ENACTED BY BILL. ing that “under certain circumstances, incorpora

tion by reference may befettive to work a change
In Milwaukee Journal Sentinel Wisc. Dept of in the law” 1d. at 462. The court distinguishée
Admin, 319 Ws. 2d 439 (2009), the supreme court Wakeercase, discussed in item B.1. above, noting
consideredhe validity of a provisiom a collective  thatin Wakeerthe statute expressly stated that
bargainingagreement that purported to create anwasadopting the definitions in the referenced-doc
exceptionto the open records lav2003 Senate Bill umentand that the legislation incorporated a recog
565, which became 2003 Mtonsin Act 319, rati  nizedstandard, rather than language “begngen
fied the collective baaining agreement in the ecus theforce of law’ Milwaukee Journal Sentineit
tomary way, by referring tothe agreement and 462-463.It is not clear how broadly the court will
requiring the director of the @ite of State applythe reasoning in this case.

CONCLUSION AND SUGGESTIONS

In Wisconsin, s. 990.001 (5) (b), stats., specifies agncorporate that change or should specifically

a general rule of statutory construction that any adoptonly the prior law If the latter change the
changeto an adopted statute is also reflected in anreferenceo s. XX.XX, 2... stats. Usa similar ref
adoptingstatute. Some commentators hawgiad  erent when you insert a reference into a statute that

that this_ solution is undesirable because later g g, exception to the general rule of s. 990.001 (5)
changesn a statute have unforeseefeets on oth (b), stats.; i.e., if the intent is to incorporate ne fu

er statutes. Note: 19%is. L.R. 726, 730; Sentell,

10 Geopia L.R. 153, 154-155 (1975). Use of the ("€ changes to the adopted statute.
cross—referencendex and of computer searches
can effective|y negate thiargument’ howevelby AdOptIng external material into a statute may lead
locatingall adopting statutes and bringing them to to constitutional dificulties, particularly if the
the attention of the legislature. Whgouchange adopting statute clearly provides that nater

a statute, consider whether each referesttauld  changedo the material are adopted.

* The opinion refers to incorporation by reference of future changes internal revenue code. Howewer71.02 (2) (b)

6, 1979 stats., explicitly defined “internal revenue code” to include only those provisiorisdnaet December 31, 1979.

In contrast, se€leaver v Department of RevenuE;8 Ws. 2d 734 (1990), in which Justice Bablitch wrote the opinion of
the court, as itKrueger, and in which theourt found that future amendments to the Federal Internal Revenue Code did not
apply because the statute in question explicitly excluded amendments after December 31, 197&Xablthgear 1977.



- 295 - Wisconsin Bill Drafting Manual 2Qit-2012 APP-B

If a requestemsists that you write a bill before NOTE: Seesecs. 9.03 and 9.035 (1),
adoptedexternal material is written or insists that Drafting Manual for drafting tech
later changes to existing external materiairr- niques.

poratedtry to determine if the request constitutes
an unconstitutional delegation; if it magxplain
theissue in a draftés note.





